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Comment on Recent Cases 

Attorney at Law: Disbarment: Comparison of the Pro- 
cedure with Civil and Criminal Actions— A disbarment 
proceeding has been declared to be sui generis, 1 and as such to be 
governed by rules peculiar to itself. The Supreme Court of 
California, in the cases of San Francisco Bar Association v. 
Sullivan, 2 and San Francisco Bar Association v. Oppenheim, 3 had 
to decide as to the quantum of evidence required to convict the 

.., l *f airfield Co. Bar v. Taylor (1891) 60 Conn. 11, 22 Atl. 441, 13 L. R. A 

££ : ? x ,& arte J** 11 (1882) 107 U - S - a*. 27 L - Ed - 552, 2 Sup. Ct. Rep. 569; 
o C. J. 602, and cases there cited. 

^ (May 5, 1921) 61 Cal. Dec. 564. 

3 (June 6, 1921) 61 Cal. Dec. 685. 
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accused attorneys; and the proceeding for disbarment was, for 
the purpose of determining this question, compared to a criminal 
prosecution. Both in California and elsewhere, courts have declared 
a disbarment action before them to be quasi-criminal, 4 and arguing 
from this premise have followed in such trials the general rules 
of criminal procedure. It can be seen that there are certain 
points of resemblance; particularly in that the prosecution in dis- 
barment is undertaken by the public authority, or by some quasi- 
public agency acting for it. 8 Disbarment may also be undertaken 
by the court of its own motion, nevertheless, 8 or at the instance 
of a private party. 7 

There are certain points wherein an action to disbar is widely 
dissimilar to a prosecution for crime. A person accused of crime 
has the right of trial by jury, 8 in felony cases he cannot waive 
this right. 9 In disbarment, there is no such right, and it is rare 
indeed that the privilege has been extended ; and the statutes of 
this state have no provisions for a jury in disbarment, even if the 
trial court were so disposed. 10 In a criminal action, no judgment 
can be rendered in the absence of the accused; 11 there can be no 
trial or even a preliminary hearing until he is caught and placed 
in custody. 12 In disbarment, the court may hold the trial in the 
defendant's absence, if he has notice, either actual or constructive, 
to appear and answer, 13 and it may also proceed to valid judgment 
in his absence. 14 One on trial for crime has, by specific provision 
of the Constitution, a right to a public trial; 15 no such provision 
appears to apply to disbarment hearings, except that the general 
provisions of the Code require courts to hold their sessions in 
public. 1 * 

A comparison of disbarment with a civil suit shows many 



*In re Luce (1890) 83 Cal. 303, 23 Pac. 350; In re Haymond (1898) 121 
Cal. 385, 53 Pac. 899; State v. Quarles (1909) 158 Ala. 54, 48 So. 499; vid. 
also, 6 C. J. 602, n. 11, and cases there cited. 

"In re Danford (1910) 157 Cal. 425, 108 Pac. 322; In re Collins (1905) 
147 Cal. 8, 81 Pac. 220 ; 2 Thornton on Attorneys, p. 1283 et seq. 

8 Cal. Code Civ. Proc. § 289; Ex parte Wall, supra, n. 1 ; 2 Thornton on 
Attorneys, p. 1286. 

'Cal. Code Civ. Proc. § 289; People v. Pearson (1880) 55 Cal. 472; 6 C. 
J. 603, n. 25, and cases there cited. 

8 U. S. Const., Amendment VI ; Cal. Const., Art. I. § 7. 
» Cal. Const, Art. I, § 7; Cal. Pen. Code § 1042; Taylor v. Reynolds 
(1891) 92 Cal. 573, 28 Pac. 688. y 

"Cal. Code Civ. Proc. § 287-300; 24 Cyc. 137; 2 Thornton on Attorneys, 
p. 1305, and cases there cited. 

"Cal. Pen. Code, § 1043, 1148; People v. Beauchamp (1874) 49 Cal. 41. 
"16 C. J. 174 (Criminal Law). 
18 Cal. Code Civ. Proc. § 299. 
« Cal. Code Civ. Proc. § 292. 

»U. S. Const., Amendment VI; Cal. Pen. Code § 688; People v. Hart- 
man (1894) 103 Cal. 242, 37 Pac. 153, 43 Am. St. Rep. 108. Vid. also 16 C. J. 
807. 

w Cal. Code Civ. Proc. § 125 ; People v. Hartman, supra, n. 15. 
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similarities. A civil trial may be without a jury, 17 in disbarment, 
unless a special finding as to facts be required by the court, the 
hearing is likewise without jury. 18 The judgment in a civil suit 
determines a right; it does not forthwith subject the losing 
defendant to imprisonment or fine. The defendant in a disbarment 
proceeding has his right to practice law determined by the court; 
but even though he loses, he suffers no imprisonment or other 
punishment as a result. 19 The prosecution of a civil action is by a 
private party, or by a public agency acting in a private capacity; 2 * 
a disbarment may also be instituted by a private party, although 
generally it is undertaken by a quasi-public association, acting in a 
public capacity. 21 

The special proceeding of impeachment of public officers presents 
a close analogy to disbarment. The distinctive features of the two 
are strikingly similar: the accusation presented by a public body, 
the trial without jury, by a court that is at once judge both of law 
and of facts; 22 the accusation (though stated in impeachment to be 
for "high crimes and misdemeanors in office") 23 being in essence 
that the person accused is unfit for his public position; and the re- 
stricted effects of a finding of guilt, in that the judgment operates 
only to remove the offender from office. The comparison is particu- 
larly apt if the true conception of a practicing attorney's position is 
considered. An attorney is an officer of the court, and hence of the 
public; 24 his disbarment is therefore in effect the removal of a 
quasi-public officer. 

The comparison of disbarment with impeachment does not help 
to answer the question as to the quantum of evidence required for 
conviction; and this question has been answered variously in the 
decisions. The most generally accepted ruling seems to be that 
which prevailed in the principal cases : the preponderance must be 
more than required for a civil verdict; 25 on the other hand, it need 
not be so conclusive as that required in criminal cases, 26 where 
guilt must be proved beyond a reasonable doubt. 



17 Cal. Const., Art. I, § 7; Cal. Code Civ. Proc. § 631. 

,7o 18 c£ a i- C °c de £ iv> Ef * § 297 5 In re Wharton (1896) 114 Cal. 367, 46 Pac. 
1/2, 55 Am. St. Rep. 72; 2 Thornton on Attorneys, § 884 
"Fletcher v. Daingerfield (1862) 20 Cal. 427. 

20 Cal. Code Civ. Proc. § 30. 

21 Cal. Code Civ. Proc. § 289, 290; In re Danford, supra, n. 5. Vid also 
notes in 19 L. R. A. (N. S.) 419, and 2R.C.L 1105. 

22 U. S. Const., Art. I, § 3 par, 6; Cal. Code Civ. Proc. § 36-39 

r, 23 Hv S V. Const " Art H ' § 4; Newsom v. Cocke (1870) 44 Miss. 352, 7 Am 
Rep. 686; State v. Hastings (1893) 37 Neb. 96, 55 N. W. 774; 29 Cyc 1414 

"Cal. Code Civ. Proc. § 282; Rowe v. Yuba Co. (1860) 17 Cal. 61- In re 
Durant (1908) 80 Conn. 140, 67 Atl. 497, 10 Ann. Cas. 539; 2R.C.L 939 n 9 

«In re Houghton (1885) 67 Cal. 511, 8 Pac. 52; In re Sherin (1911) '27 

LP-J 3 £ 130 n ^ W - m ' 4° L R - A - < N - S -> m • In re Evan * (1900) 22 Utah 
366, 62 Pac. 913. 

26 In re Wellcome (1900) 23 Mont. 450, 59 Pac. 445. "But an accused 
attorney is to be given the benefit of doubts arising on a conflict of evidence " 
In re Huffaker (1917) 35 Cal. App. 534, 170 Pac. 432. 
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This comparison suggests, however, another question: shall the 
defendant in disbarment be allowed to refuse, without prejudice 
and adverse presumption, to answer the court's questions, on a 
plea that an answer would tend to self-incrimination? If this 
privilege be allowed, it will only be because the proceeding is 
conceived to be in its nature a criminal action; and it is true that 
the five statutory grounds for which an attorney may be disbarred, 
all of which involve moral guilt as an essence, lend countenance to 
this conception. 27 Disbarment is rather, as has been stated many 
times, an investigation by the court into the fitness for his place 
of one of its own officers; 28 in this view, there is no ground upon 
which the accused could properly base his plea of privilege to 
evade the direct questions of the court. This latter conception is 
the most satisfactory to every logical mind: a disbarment is indeed 
a proceeding by itself, having some of the features of civil and of 
criminal actions, but without any necessity to be governed by all 
the rules of either form. The court's determination of the applicabil- 
ity of any particular rule must prevail. 29 As for the question of 
self-incrimination, though the analogy drawn from impeachment 
may lend support to such an objection by the accused, it is repugnant 
to the maintenance of high professional ideals that an attorney 
should, without suffering an adverse and unfavorable presumption, 
refuse to answer proper questions of the court, pertaining to his 
fitness to continue to appear before it. 

A.B.M. 

Charities: Charitable Corporations: Mixed Charitable 
and Non-Charitable Purposes under Section 1313 of the 
Civil Code — In the Estate of Dol, 1 a bequest was made, less than 
thirty days before the testator's death, to the Los Angeles County 
Pioneer Society. This society was incorporated under articles that 
contained the following statements: "That the purpose for which 
this corporation is formed is to cultivate social intercourse and 
friendship among its members, to collect and preserve data touching 
the early history of Los Angeles County . . . ." 

The court held that the bequest was charitable and void under 
section 1313 of the Civil Code, stating 2 that "a charitable corporation 
is one organized for the purpose, among other things/ of promoting 
the welfare of mankind at large." It is to the phrase "among other 
things" that this note desires to direct attention. If the charitable 



"Cal. Code Civ. Proc. § 287; In re Huffaker, supra, n. 26. 

28 In r e Durant, supra, n. 24; 2 Thornton on Attorneys, 1280; 2 R. C. L. 

20 Randall v. Brigham (1868) 7 Wall S23, 19 L. Ed. 285; Vernon Co 
Bar v. McKibbin (1913) 153 Wis. 350, 141 N. W. 283; In re Danford (1910) 
157 Cal. 425, 108 Pac. 322. 

1 (June 6, 1921) 61 Cal. Dec. 733. 

2 Ibid., at p. 735. 

3 Italics ours. 



